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TREATIES AND TREATY-MAKING. 

ONE is wont daily to hear important treaties mentioned and 
their provisions analyzed. Their effect upon interna- 
tional intercourse is a fertile topic of discussion and comment. 
But while acquaintance with the substance of a treaty may be 
widely diffused, knowledge of its form, or of the procedure 
observed in its creation, is rarely possessed except by those 
directly engaged in the affairs of diplomacy. A review of this 
procedure may, therefore, prove not without some interest. 

In the making of an international public contract, whether 
designated as a treaty, a convention or an agreement, there are 
four distinct stages through which it must pass before it be- 
comes a perfected instrument. These are technically known 
as the conclusion, the ratification, the exchange of ratifications 
and the proclamation. While a treaty is binding internationally 
— as between state and state — after the exchange of ratifica- 
tions, 1 it requires the proclamation, as a general rule, before it 
can become binding municipally. 

I. 

The negotiations for a treaty are conducted by plenipoten- 
tiaries or specially empowered agents of the respective con- 
tracting governments. Usually these plenipotentiaries are the 
secretary of state for foreign affairs of the country wherein the 
negotiations are carried on and the resident diplomatic repre- 
sentative of the other power. Departures from this rule, 
however, have not infrequently occurred, especially in the 
negotiation of treaties of peace, when special representatives 
have been appointed. In the history of modern times only 

1 Unless otherwise provided, however, the treaty is held to bind the governments 
from the date of the signing, exchange of ratifications having a retroactive effect. 
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two treaties are known to have been directly negotiated and 
signed by sovereign monarchs in person. 1 Of these the more 
important was that of the famous Holy Alliance, to which the 
emperors of Russia and Austria and the king of Prussia 
attached their own signatures and seals. The other was the 
preliminary treaty of Villafranca, concluded between Napoleon 
III and the emperor of Austria, July 11, 1859. As a rule, 
therefore, the authority to act in concluding a treaty is a 
delegated power : it is a grant by the sovereign to its repre- 
sentative. This grant is embodied in an instrument con- 
ferring full power to "negotiate, conclude and sign" a treaty 
or convention with the agent who is invested with similar 
powers to act for the other government concerned. In the 
United States the great seal is affixed to this instrument, on 
the authority of a warrant signed by "the president. 

Before entering upon the consideration of a proposed treaty, 
the rule obtains that the agent of each government shall com- 
municate his full power to the agent of the other government, 
to the end that each may determine whether the power of the 
other is " in due and proper form." In the case of important 
treaties, such as treaties of peace, these instruments are most 
carefully examined. It has occasionally happened that negotia- 
tions have been suspended or altogether broken off, because 
one or the other agent has not been clothed by his government 
with powers sufficiently ample. A recent instance of this kind 
was furnished by the Chinese- Japanese peace negotiations of 
1895, which were held in abeyance for a time because of the 
limited powers with which the first Chinese commissioners, 
Chang Yen Hoon and Shao Yu Lien, had been invested, and 
the consequent refusal of the Japanese commissioners to treat 
with them. The negotiations were subsequently conducted to 
a satisfactory ending at Shimoneseki by Li Hung Chang, who 
was clothed with the necessary enlarged powers. 

The initial- steps of the negotiations consist generally in oral 

1 The treaty of guaranty concluded at Casr Said between France and Tunis, 
May 12, 1881, was signed by the Bey on his own behalf, but by a plenipotentiary 
on the part of France. 
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discussions {pourparlers), which result finally in the formulation 
of a draft that gradually undergoes the modifications neces- 
sary to bring about harmony of views between the agents upon 
the provisions to be inserted in the agreement. It was espe- 
cially at this stage of the proceedings that Talleyrand was often 
so successful in gaining unexpected advantages over his oppo- 
nents; 1 and it was here that M. Favre, by the exercise of mas- 
terly ingenuity, saved France from the necessity of ceding to 
Germany the entire territory of Lorraine. When each pro- 
vision is finally agreed upon, the signing of the treaty follows. 
The act of signing is the " conclusion " of the treaty. The affix- 
ing of the signatures and seals of the respective plenipotenti- 
aries does not mean, however, as the technical expression seems 
to imply, that the treaty is completed and has become operative, 
but only that its terms have been formally agreed upon, and 
are ready to be submitted to the respective governments for 
their sanction. 

The treaty to be signed is usually made out in as many 
counterparts as there are contracting parties to it, each counter- 
part being regarded as an original. These are generally written 
with the pen and sometimes neatly engrossed, special care 
always being taken to secure legibility and to avoid the omis- 
sion of any diacritical or punctuation mark that might affect the 
sense. Where there are a number of parties to a treaty, its 
counterparts may be, and now usually are, printed. This prac- 
tice was followed, for example, in the convention for the pro- 
tection of submarine cables, concluded at Paris, March 14, 
1884, to which there were twenty-six signatory states; and in 
the general act for the repression of the African slave trade, 
concluded at Brussels, July 2, 1890, to which there were 
seventeen. 

The Latin language prevailed in the composition of treaties 
until the eighteenth century. Some of the most important 
treaties in European history, such as those of Miinster and 
Osnabruck, under which the peace of Westphalia was effected, 

1 Pradier-Fodere, Cours de droit diplomatique, II, 266 ; Memoires du Prince 
de Talleyrand, II. 280-282. 
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of Nymwegen in 1678, of Ryswick in 1697, of Utrecht in. 1 713, 
of Vienna in 1725, and of the Quadruple Alliance of London 
in 1 7 1 8, have been composed in that language. The practice 
of employing Latin for treaty stipulations, however, fell into 
disuse as that language gradually sank from its position as the 
particular medium of expression in the sciences. Now the Holy 
See alone retains it in bulls and international acts. In the eigh- 
teenth century French gradually took its place as the language 
of diplomacy and, with more or less variation in the practice of 
different nations, holds that distinction to-day, notwithstanding 
the tacit rule that each state shall employ its own language in 
treating with other states. 

The French language has, in recent times, been the one usually 
employed in the composition of treaties where the number of 
contracting parties has been more than two. Thus, the con- 
vention for the establishment of an international bureau of 
weights and measures, concluded at Paris, May 20, 1875, that 
for the protection of industrial property, concluded at Paris, 
March 20, 1883, and that for the protection of submarine 
cables, concluded at Paris, March 14, 1884, were written in the 
French language only. Where there are only two contracting 
parties to a treaty it has been customary for the negotiators to 
prepare it in the languages of their respective countries : for 
instance, in the case of an American negotiating with a Ger- 
man plenipotentiary, the English text and the German would 
appear in parallel columns, article by article, on the same sheet 
or on opposite pages of the same document. With Great 
Britain a single version is, of course, enough. With Russia, 
as an exception to the general rule, most treaties are pre- 
pared in English and French ; but the convention relative to 
navigation, fishing and trading in the Pacific Ocean, etc., con- 
cluded April 17, 1824, is in the French language only; and the 
declaration respecting previous treaty stipulations in regard to 
trade marks, signed at St. Petersburg, March 28, 1874, is in 
English and Russian. In the case of the Ottoman Porte, the 
first treaty concluded with that government by the United 
States, that of May 7, 1830, was signed in French by the 
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American commissioners 1 and in Arabic by the Turkish pleni- 
potentiary ; but all the rest are in English and French. The 
language of each government usually occupies the left-hand 
place in the counterpart which it is to retain. Where a treaty 
is framed in two languages the question has sometimes arisen, 
in case of a divergence of meaning between the versions, 
which language is to be regarded as authoritative. It has 
been held by the supreme court of the United States that, 
when a treaty is executed in more than one language, each 
language being that of a contracting party, each document so 
signed and attested is to be regarded as an original and the 
sense of the treaty is to be drawn from them collectively. 2 

In view of the differences in rank among states, the act of 
signing a treaty in former times often caused considerable fric- 
tion among the plenipotentiaries. The question of precedence 
was a source of much contention, and sometimes even placed 
the adjustment of important international matters in jeopardy. 
In order to put an end to this element of discord the principle 
of the alternat was finally introduced. This may be defined as 
the right of each sovereign or head of a government to have 
his name appear first in the counterpart of the treaty which he 
is to retain, and to have the name of his plenipotentiary occupy 
the first place in the enumeration of the negotiators at the 
head of that document, as well as among the signatures at the 
end. It is, therefore, an ingeniously devised rule to solve 
the question of precedence among the signatory powers and 
their plenipotentiaries in the written formalities attending the 
negotiation of treaties. The general application of this device 
is comparatively recent, and is doubtless due to the principle of 
equality of states, which is of modern origin. So long as medi- 
aeval conceptions and traditions remained influential, the use of 
the alternat was exceptional. Among European monarchs the 
head of the Holy Roman Empire was long generally recognized 

1 The fourth article, relating to extra-territorial jurisdiction over American citi- 
zens, gave rise to a contention between the United States and Turkey as to the 
correspondence of the French with the Arabic version. 

2 U. S. vs. Arredondo ft a!.. 6 Peters. 691. 
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as first in dignity. Thus, the emperor was always named first 
in the copies of the treaties which he concluded with France; 
but with other princes, the kings of France assumed the prece- 
dence they voluntarily ceded to the emperor, and granted the 
altemat only from motives of expediency. This rule became 
established between France and Great Britain as early as 
1 546 ; 1 and it was observed between the courts of France and 
Russia in the original instruments for the pacification of Teschen 
in 1 779- 2 In the execution of diplomatic instruments it was 
adopted at the congresses of Utrecht, London and Aix-la- 
Chapelle; and by the regulation of March 19, 1815 (Annex 
No. 1 7 of the final act of the congress of Vienna of June 9, 
1 81 5) it became a well-established rule. 

It is of interest to note that Great Britain was the last of 
the European powers to adopt the attentat with the United 
States. Its earliest application by the two governments is 
found in the convention to regulate commerce and navigation, 
concluded at London, July 3, 181 5; and the rule was employed 
only after it was insisted upon by the United States. 3 In the 
five important treaties of the United States with Great Britain, 
prior to this date, including the treaty of Ghent, the latter 
government assumed precedence in the preamble, in the clause 
designating the plenipotentiaries and in the final clause embrac- 
ing the signatures and seals. On the other hand, France had 
already conceded the right of the altemat to the United States 
in the treaty for the cession of Louisiana in 1803; and prece- 
dence over the United States in treaties was last assumed by 
the Netherlands in 1782, by Sweden in 1783, by Spain in the 
treaty of San Lorenzo el Real in 1 795 and by Prussia in 1 799. 
With respect to Spain Secretary Adams insisted with the 
Spanish minister, Sefior de Onis, upon the employment of the 
altemat in the treaty of cession by Spain of East and West 
Florida, known as the treaty of amity, settlements and limits, 

1 Pradier-Foder^, Cours de droit diplomatique, I, 107. 

2 Martens, Le guide diplomatique, vol. ii, part i, pp. 133, 134. 

3 Mr. Monroe, secretary of state, to Mr. Adams, March 13, 181 5. See Mr. 
Adams, secretary of state, to Mr. Rush, November 6, 1817. — MS. Inst. Ministers, 
cited in Wharton, International Law Digest, II, 2. 
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concluded at Washington, February 22, 18 19. Sefior de Onis, 
at the time, indicated that he might deliver a protocol against 
its use being thereafter ever drawn into a precedent, but Mr. 
Adams met the suggestion by declaring that thereafter the 
government of the United States would never conclude a treaty 
with Spain without the observance of this mode. 1 

Where there are more than two contracting parties to a treaty 
who admit of the alternat, article 7 of the regulations of the 
congress of Vienna of March 19, 181 5, provides that the order 
to be followed in the signatures other than the first shall be 
decided by lot. At the congress of Vienna itself the repre- 
sentatives of the different governments also had recourse to 
the alphabetical order in signatures. Thus it was agreed in 
the conference held at Paris, November 4, 18 15, between the 
plenipotentiaries of Austria, Great Britain, Russia and Prussia, 
concerning the form to be observed in the acts of ratification of 
the treaties of Paris and Vienna, that, in the formula of the 
ratification of the final act of the congress of Vienna, each 
ratifying power should take the first place in the counterpart 
reserved for it, and the six others should sign in alphabetical 
order — that is to say, according to the initial letter of the 
name of each country. 2 

At the present day, then, the practice is to use the alternat 
in its simple form, where there are only two signatories, or in 
combination with the other systems, where there are more 
than two. The alphabetical order seems, on the whole, to be 
preferred to that of the lot; it was the one employed in the 
treaty of Paris of March 30, 1856, in the treaty of Berlin of 
1878, and in the Postal Union convention of July 4, 1891, not 
to mention many others. 

Though the forms already described are generally followed 
in the conclusion of treaties, it occasionally happens that 
each of the contracting parties delivers to the other a copy of 
the treaty signed by itself alone. An example of this is the 
treaty of commerce and navigation, concluded between the 

1 Memoirs of John Quincy Adams, IV, 271, 272. 

2 De Clercq, Recueil des traites de la France, tome 2, 1803-15, p. 632. 
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United States and the Ottoman Porte, May 7, 1830. This 
practice, however, is of rare occurrence; and a document so 
executed is generally more in the nature of a declaration and 
counter declaration than of a treaty. 

II. 

Ratification is the act by which a sovereign power declares 
its acceptance of a treaty negotiated and concluded by its pleni- 
potentiary : it is the approval by a government of the negotia- 
tions conducted by its agent or agents. The procedure by 
which this act is performed varies widely in different countries. 
The chief divergencies will appear in the following review. 

In the United States ratification is the act of the president 
after the Senate has advised and consented to it. 1 It is an 
executive act, and the Senate's consent is given in its execu- 
tive capacity. 2 The full and complete treaty-making power is 
vested, therefore, exclusively in the president and the Senate. 
In the creation of a treaty they alone take part. In the execu- 
tion, however, the House of Representatives participates in 
certain contingencies, but always indirectly. This is the case 
when subsequent legislation becomes requisite to carry the 
provisions of a treaty into effect. Although it has been held 
by eminent legal authorities that it is the constitutional duty 
of Congress to pass the laws requisite for the execution of a 
treaty, Congress has, in fact, omitted or refused to pass such 
laws, thus rendering the treaty inoperative. An instance of 
this kind was that of the commercial reciprocity convention 
with Mexico, concluded January 20, 1883. In that case both 
governments failed to pass the necessary legislation, although 
the limit of time fixed by the convention was twice extended. 8 
The convention finally expired May 20, 1887, without ever 
having been executed. 

1 Constitution of the United States, article II, section 2. 

4 There is some difference of opinion on this point. The weight of authority 
among constitutional writers, however, seems to favor regarding the Senate's con- 
sent as an executive act. 

3 On February 25, 1885, and May 14, 1886. 
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A singular case arose under the convention between the 
United States and France, concluded July 4, 1831. In that 
instance the fulfillment of the agreement was first delayed by a 
refusal of the French Chambers to provide the required appro- 
priation. They then voted the appropriation, but inserted in 
the law a clause stipulating that the United States government 
should withdraw in writing certain strictures on France in 
President Jackson's message to Congress in relation to her 
delay in fulfilling treaty obligations. The result was a com- 
plete rupture of diplomatic relations between the two countries, 
with threats of reprisals and war. The incident finally ter- 
minated peacefully, however, and the French government 
in 1835 announced its readiness to pay. 1 

After a treaty has been signed by the plenipotentiaries, the 
counterpart retained by the United States government is trans- 
mitted by the president of the United States to the president 
of the Senate. It is received in executive session and referred 
to the standing committee on foreign relations, which subjects 
it to careful examination and discussion, and often proposes 
amendments. It is then reported back — favorably or un- 
favorably — to the Senate by the chairman. If after debate, 
or even without discussion arising, two-thirds of the senators 
present concur in advising and consenting to its ratification, an 
attested copy of the resolution embodying this action of the 
Senate, signed by the secretary of the Senate, is attached to 
the treaty, which is then returned to the president. If the 
treaty passes the Senate in an amended form, the amendments, 
as stated in the Senate resolution, are subsequently written 
in the instrument of ratification. The act or instrument of 
ratification, written on two sheets of the treaty document left 
blank for that purpose, immediately precedes the text of the 
treaty as originally signed. It is signed by the president and 

1 S. E. Doc. 17, 1st Sess., 23d Cong.; H. E. Doc. 117, 1st Sess., 24th Cong. ; 
H. E. Doc. 2, 2d Sess., 23d Cong., 543 ; 11 Debates, part ii, appendix, 4, 5; ibid., 
215; ibid., part f, 103, 200; H. E. Doc. 136, 2d Sess., 23d Cong.; H. E. Doc. 174, 
2d Sess., 23d Cong.; H. R. 133, 2d Sess., 23d Cong. ; 11 Debates, part ii, 1633- 
1634; for the debate, see 1531-1565, 1570-1634; Docs, with president's message, 
1st Sess., 24th Cong. 
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countersigned by the secretary of state, and the seal of the United 
States is affixed thereto under a warrant from the president. 

It has sometimes occurred that, after a treaty has been 
signed by the plenipotentiaries, the president, in the exercise 
of his constitutional prerogative, decides not to send it to the 
Senate to obtain the advice and consent of that body necessary 
for its ratification. He thus practically cancels the negotia- 
tions of his plenipotentiary, and the treaty is abandoned before 
completion. As an example, among several of this kind, may 
be mentioned the treaty concluded between the United States 
and Great Britain, December 31, 1806. It was rejected by 
President Jefferson without submitting it to the Senate, on the 
ground that it contained no abandonment by Great Britain of 
her claim of the right to impress American citizens. Again, a 
treaty, after submission to the Senate, may be withdrawn from 
the consideration of that body by request of the president. 
Several instances of this kind have occurred in recent years. 
The commercial reciprocity treaty with Spain, concluded 
November 18, 1884, and submitted to the Senate by President 
Arthur, was withdrawn by President Cleveland " for reexami- 
nation " and was abandoned. Similar cases are that of the 
Nicaragua Canal convention with Nicaragua, concluded Decem- 
ber 1, 1884, and withdrawn from the Senate March 13, 1885, 
and that of the Hawaiian annexation treaty, concluded Febru- 
ary 14, 1893, and withdrawn March 9, 1893. 

It is also not an infrequent occurrence that a treaty sub- 
mitted by the president to the Senate either fails to be acted 
on or is acted on unfavorably by that body. Sometimes it is 
not reported back from the committee on foreign relations; not 
infrequently it is rejected by the Senate upon being submitted 
to a vote. An example of the latter kind was afforded by 
the treaty concluded April 1 2, 1 844, providing for the annexa- 
tion of Texas. The Senate, on June 8, 1844, returned the 
treaty to the department of state with a resolution refusing its 
advice and consent; and the incorporation of Texas into the 
Union was subsequently made by a joint resolution of Con- 
gress, approved March 1, 1845. A like case was the rejection 
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by the Senate, on June 30, 1 870, of the Dominican annexation 
treaty, concluded November 29, 1869; and a most notable 
instance within this year was the refusal, May 5, 1 897, of the 
Senate to give its advice and consent to the ratification of 
the much-discussed arbitration treaty with Great Britain of 
January 11, 1897. 

It has sometimes happened that, even after the Senate has 
acted favorably on a treaty, the president has abstained from 
ratifying it. This was the case with the treaty with China for 
the exclusion of Chinese laborers, concluded March 12, 1888. 
The Senate gave its assent, after amending the treaty, May 7, 
1888, but no further steps were taken to perfect it. In 
this instance, however, certain amendments were proposed 
by the Chinese government which were unacceptable to the 
president. 

It is perhaps pertinent to state here that the regular method 
of making a treaty is departed from by the United States only 
in regard to postal, money-order and parcels-post conventions. 
Under the law of June 8, 1872, 1 the postmaster-general is 
vested with the power to make such conventions, which become 
binding without further action after they are signed by him and 
approved by the president. In these cases an act of Congress 
is once for all substituted for the advice and consent of the 
Senate in each separate case. The most important convention 
of this kind is the Universal Postal-Union convention, concluded 
at Vienna July 4, 1891. It was entered into by forty-three gov- 
ernments ; and this number has been augmented by subsequent 
adhesions, so that at present the list of signatories includes 
practically all organized governments except that of China. 2 

1 " That for the purpose of making better postal arrangements with foreign 
countries, or to counteract their adverse measures affecting our postal intercourse 
with them, the postmaster-general, by and with the advice and consent of the 
president, may negotiate and conclude postal treaties or conventions, and may 
reduce or increase the rates of postage on mail matter conveyed between the 
United States and foreign countries." — Section 167 of " An act to revise, con- 
solidate and amend the Statutes relating to the Post-Office Department." 

4 Korea and the Orange Free State entered the union by convention concluded 
at Washington in June of the present year, on the occasion of the meeting of the 
congress of the union at that place. China is expected to enter soon. 
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In addition to this general agreement, the United States gov- 
ernment is a signatory to two other postal conventions, one 
with Mexico of April 4, 1887, and one with Canada of January 

19, 1888. The act above referred to provides also for the 
conclusion of money-order conventions. 1 The first of these 
entered into by the United States was that with Italy, April 

20, 1877. At the present day our government is a signatory 
to thirty-five conventions of that character, and to thirteen 
parcels-post conventions, authorized under the general terms 
of the same law. 

It is also to be observed that in certain matters the govern- 
ment of the United States has occasionally made a binding 
agreement with another government through a mere exchange 
of notes. This method is sometimes adopted where the matter 
to be agreed upon is simple in character and the arrangement is 
regarded as merely temporary. Such a method of procedure has 
the advantage — very important in some cases — of avoiding 
the intricacies of ratification; but its employment is nearly always 
based upon the authority of an act of Congress. Thus the 
understanding reached between the Swiss minister and the sec- 
retary of state by the exchange of notes of April 27 and May 
14, 1883, respectively, concerning the registration of trade- 
marks in the two countries, became a binding agreement by 
virtue of the act of Congress approved March 3, 1881, provid- 
ing for such contingency. Under the same law an agreement 
was also effected on the same subject by an exchange of notes 
between the minister of the Netherlands and the secretary of 
state on February 10, 1883, and February 16, 1883, respectively. 
In connection herewith maybe mentioned the ten 2 international 

1 " That the postmaster-general may conclude arrangements with the post 
departments of foreign governments, with which postal conventions have been or 
may be concluded, for the exchange, by means of postal orders, of small sums of 
money, not exceeding fifty dollars in amount, at such rates of exchange and com- 
pensation to postmasters, and under such rules and regulations as he may deem 
expedient ; and- the expenses of establishing and conducting such system of ex- 
change may be paid out of the proceeds of the money-order business." — Section 103. 

2 Brazil, Dominican Republic, Spain (for Cuba and Porto Rico), Guatemala, 
Germany, Great Britain (for her West India possessions), Nicaragua, Honduras, 
Austria-Hungary and Salvador. 
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agreements, commonly known as reciprocity treaties, made 
during the years 1891 and 1892. They were negotiated pur- 
suant to section 3 of the tariff act of October 1, 1890, and 
repealed by the general terms of the tariff act of August 28, 
1894. Each was consummated by exchange of notes and 
subsequent proclamation of the president. The question of 
their constitutionality has been raised, but never judicially 
determined. The argument advanced against their validity 
was that, having been made under the authority of an act of 
Congress, which required but a majority vote of both houses, 
they had not conformed to the requirement, essential in treaties, 
of approval by a two-thirds vote of the Senate. 

In this category may be placed, although somewhat different 
in character from the above, the international agreements 
reached by declaration, protocol and modus vivendi. It is not 
customary for the executive to submit for approval to the 
Senate arrangements of this kind. Declarations and protocols 
are signed either separately or jointly by the plenipotentiaries. 
They are employed in relation to private claims or to mere 
matters of form, or are purely explanatory of provisions in a 
concluded treaty or convention, concerning which the contract- 
ing parties, anticipating the possibility of doubt with regard 
to the exact meaning, agree upon an interpretation in advance. 
As examples of this last kind may be cited the protocol, signed 
January 30-February 10, 1890, explanatory of the scope and 
effect of article 1 of the treaty of the United States with 
Greece, concluded December 10-22, 1837, relating to the 
reciprocal intercourse and trade of the citizens and subjects of 
either country; and the protocol of the conference and declar- 
ation-concerning judicial procedure, signed at Madrid by the 
United States minister and the minister for foreign affairs of 
Spain, January 12, 1877. The modus vivendi, on the other 
hand, is more in the nature of a treaty, though it is not cus- 
tomary to submit it to the Senate for approval. It has all the 
characteristics of a treaty except that its stipulations are 
expressly provisional and tentative. It is usually agreed upon 
as an ad interim arrangement to suspend a diplomatic contro- 
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versy, pending a more comprehensive and permanent settlement 
thereof by a treaty. The question of its constitutionality has 
been at times raised, but never authoritatively determined. 

In Great Britain the making of a treaty is the prerogative of 
the crown. As Blackstone has well expressed it, " what is 
done by the royal authority with regard to foreign powers is 
the act of the whole nation." * The queen's ratification of a 
treaty does not, therefore, require the sanction of Parliament, 
except where the provisions thereof exceed her prerogative or 
come within the constitutional power appertaining to Parlia- 
ment. This is the case when a treaty involves either a charge 
on the people or a change in the law of the land. While such 
a treaty may be made by the queen, it cannot be carried into 
effect without the sanction of Parliament. Treaties of this kind 
are therefore made subject to the approval of Parliament, and 
are either submitted for its approval before ratification or are 
ratified under condition. 2 Such are treaties of commerce, which 
might require a change in the character or amount of duties 
charged on exported or imported goods, or those providing for 
an alteration in the criminal or municipal law. With the 
exception of treaties of this class requiring legislation, it is not 
usual to lay treaties before Parliament until after ratification. 
After the conclusion of important negotiations with the repre- 
sentatives of any foreign state, it is usual for the government to 
communicate the result to Parliament, and to declare what is 
the course which the government proposes to take in regard to 
the question involved. If either house is of opinion that the 
government has failed in its duty in any respect, it may then, 
by any line of conduct it may think proper, make known to the 
crown its opinion upon the subject. For while the initiation of 
a foreign policy is the prerogative of the crown, to be exercised 
under the responsibility of constitutional ministers, it is the 
duty of Parliament, when the result of the negotiations con- 

1 Blackstone, vol. i, bk. i, ch. vii, p. 189. 

8 Anson, The Law and Custom of the Constitution, vol. ii, the Ctown, pp. 50, 
51. See also Demombynes, Constitutions Europeenes, tome 1, p. 11 ; Dicey, The 
Law of the Constitution, p. 391 ; Sheldon Amos, Fifty Years of the Constitution, 
pp. 387-389. 
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ducted by ministers has been communicated to it, to criticise, 
support or condemn that policy, as the interests of the nation 
may seem to require. 

In Germany all treaties with foreign countries relating to 
matters which, according to the imperial constitution, are 
regulated by the legislature of the empire, require for their 
ratification the approval of the two houses {Bundesrath 
and Reichstag) in the forms of ordinary legislation. Through 
the same procedure by which ordinary laws are submitted to 
the emperor for promulgation, treaties are referred to him 
for ratification. Under the accepted theory of the constitution 
the approval of the Reichstag is the preliminary without which 
the Bundesrath cannot declare the treaty constitutionally bind- 
ing; and the consent of the Bundesrath is the preliminary 
without which the emperor cannot give the foreign state the 
promise that the treaty shall take effect. The exceptional 
requirements of the constitution in case of legislation that in- 
volves modification of the organic law are, of course, applicable 
also to a treaty of like effect ; as, for instance, if it changes the 
boundaries of the territory of the empire, or if it encroaches 
upon the reserved rights of individual states of the empire. 1 
There is nothing in the constitution of the German Empire to 
prevent any of the constituent states from entering into a 
treaty with a foreign power on any matter not subject to the 
jurisdiction of the empire. 2 This right, however, has never 
been exercised; though many of the old treaties with the 
several constituent states remain in force. 

In France, legislative sanction becomes necessary only in the 
cases of treaties of peace and of commerce, and of such as engage 
the finances of the state or relate to the personal status and the 
property rights of Frenchmen abroad. 3 A treaty of this class 
is submitted to the Senate and Chamber of Deputies, with a 
bill introduced by the government to authorize it to execute 

1 Laband, Das Staatsrecht des Deutschen Reiches, p. io8. 

2 Ibid., pp. 115, u 6. 

3 Loi constitutionnelle sur les rapports des pouvoirs publics, 16-18 juillet, 1875, 
article 8. 
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the act of ratification; and such bill is passed or rejected, like 
any other, by the ordinary majority in both houses. But so 
important a treaty as that of Berlin, concluded July 13, 1878, 
which gave a guarantee to the preliminary treaty of peace of 
San Stefano, and paved the way to the definitive treaty of Con- 
stantinople of February 8, 1879, between Russia and Turkey, 
was ratified by President MacMahon, without the authority of 
the Chambers ; 1 and this act was regarded as constitutional. 
Protectorate treaties with uncivilized or half-civilized nations 
are ratified by the president without legislative action. 

The Italian constitution divides treaties into two classes, 
according as they do or do not relate to the national finances 
or modify preexisting law. 2 The procedure in ratification of 
the first class, foremost among which are customs treaties and 
treaties of commerce and navigation, is as follows: As soon 
as the convention is signed it is presented to the Senate 
and the Chamber of Deputies by the minister for foreign 
affairs, in conjunction with the other ministers whose depart- 
ments the provisions of the treaty affect, and is accompanied 
by the draft of a law ordering its full and entire enforcement. 
When the draft is approved, it is followed by the exchange 
of ratifications, if these are required by the treaty or convention 
itself. After the exchange of ratifications the minister for 
foreign affairs submits the draft of the law already approved by 
the Chambers for the sanction of the king. Treaties of the 
second class do not require presentation to Parliament. After 
being signed, the exchange of ratifications takes place, if the 
text of the agreement stipulates such exchange. Following this 
formality the minister for foreign affairs, conjointly with the 
other interested ministers of state, presents for the king's 
signature a decree ordering the execution of the treaty. 

The king of Spain needs authorization by a special law 
to ratify treaties of offensive alliance, special treaties of com- 

1 Lebon, Droit public de la Republique Francaise. This treaty was not in the 
nature of a treaty of peace to France, as that country had not participated in the 
war. 

3 See " Statuta fondamentale del Regno," article 5. 
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merce, treaties which provide for subsidies to a foreign power 
and all such as affect the private rights of Spaniards. In no 
case can the secret articles of a treaty conflict with the public 
articles of a treaty. 1 In Mexico ratification is the act of the 
president, upon approval of the treaty by the Senate, acting 
by simple majority of a quorum. 2 Under the other Spanish- 
American governments ratification requires, without exception, 
legislative, and not merely senatorial, sanction, several of the 
states having, however, only one house. 

The constitution of Japan vests all matters relating to foreign 
intercourse in the emperor with the advice of his ministers, 
the diet taking no part therein. The power to make treaties is 
therefore an imperial prerogative, 8 and the act of ratification is 
an act of the sovereign alone. Each treaty is countersigned, 
however, by the minister president and the minister for foreign 
affairs. In China, as the emperor is the enactor of all laws, 
his sanction is all that is necessary for the ratification of a 
treaty. In practice, however, he has never been known to 
ratify a treaty against the wishes of the Tsungli-Yamen. In 
Turkey the sultan ratifies a treaty by merely writing on it 
"let it be so," no sanction other than his own being requisite 
to insure its operation throughout his dominion. 

The refusal of a government to ratify a treaty duly signed 
by its plenipotentiary naturally absolves the other contracting 
government from all obligations in connection with it. A 
treaty is not, like an ordinary contract, voidable on the 
ground of duress ; nov are the acts of its plenipotentiaries as 
binding on their sovereigns as they would be under the ordi- 
nary law of agency. 4 Publicists of the past held, in general, 
that the conclusion of a treaty by duly empowered agents made 
the agreement binding between the contracting governments, 

1 Spanish constitution of June 30, 1876, title vi, article 55. 

2 Mexican constitution, title Hi, article 85, paragraph 10. 

3 See the constitution of the Empire of Japan, article xiii ; Commentaries on 
the constitution of the Empire of Japan, by Count Hirobumito, translated by 
Miyoji Ito. 

4 Holland, The Elements of Jurisprudence, ch. xvii, p. 348. 
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unless subsequent ratification was expressly reserved. On the 
other hand, the view of modern writers on public law, such as 
Martens, Bluntschli, Heffter, Geffken, Amari, Pradier-Foder6, 
Wheaton and others, is to the effect that only ratified treaties 
can be considered binding. This is clearly the safer and more 
practical rule, and is observed without exception by the nations 
of to-day. Indeed, the acts of public ministers, even when 
armed with full powers, have from very early times been 
regarded as subject to ratification. 1 A refusal to ratify a 
treaty, however, should be based, as Vattel has remarked, upon 
" strong and solid reasons." 2 Whether, in practice, the rea- 
sons advanced have always been of a character sufficiently 
substantial, may perhaps be questioned. As instances of such 
refusals may be cited the declination of the Emperor Alexander 
I of Russia to ratify the treaty with France, concluded July 20, 
1806, on the ground that his plenipotentiary had exceeded the 
powers granted to him ; the refusal on the part of France to 
ratify the treaty concluded in 1841 with Austria, Russia and 
Great Britain for the suppression of the slave trade, on the 
ground that it could not permit its vessels to be searched for 
that purpose; 3 and the refusal of the Chinese government to 
ratify the treaty of Livadia, concluded with Russia September 
20, 1879. 

III. 

The exchange of ratifications is the act whereby each pleni- 
potentiary formally submits to the other the proofs that the 
treaty has been ratified by his government. The plenipoten- 
tiaries performing this act are not always those who have 
signed the treaty. They are different when, as is not infre- 
quently the case, the ratifications are exchanged at a place 
other than that at which the treaty was concluded. Thus, a 
treaty may be concluded in Washington between the secretary 
of state and an ambassador or a minister, while its ratifications 

1 Cf. Barbeyrac, Histoire des anciens traites, etc. (Amsterdam, 1739), part ii, 
p. 295. 2 Vattel, Droit des gens, 1. ii, par. 1 56. 

8 Von Holtzendorff, Handbuch des Volkerrechts, pp. 17, 18. 
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may be exchanged at the capital of the other government, 
between the minister for foreign affairs of that government and 
the diplomatic representative of the United States accredited 
to it. 

As before stated the exchange of ratifications is an essential 
formality in perfecting a treaty. For effecting this exchange 
there are made two copies of the treaty, including the signa- 
tures of the plenipotentiaries. Taking, for example, a conven- 
tion between the United States and Great Britain, to the 
American copy the president attaches his ratification, which 
is almost word for word the same as the ratification of the 
American counterpart of the original treaty. The only differ- 
ence is that, while the act of ratification of the original treaty 
precedes the text, the act of ratification of the exchange copy 
is divided into two parts, the text of the treaty being inserted 
between them. 1 To the British copy the queen's ratification 
is similarly attached. 2 The exchange by the plenipotentiaries 

i Thus : 

TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETING : 

Know ye, that whereas a convention between the United States of America 
and . . . extending for a period of . . . years from . . . concerning . . . was 
concluded and signed by their respective plenipotentiaries at Washington, on the 
. . . day of ... a true copy of which convention is, word by word, as follows : 

[Here follows convention.] 

And whereas the Senate of the United States, by their resolution of . . . 
(two-thirds of the senators present concurring therein) did advise and consent to 
the ratification of the said convention : 

Now, therefore, be it known that I . . . President of the United States of 
America, having seen and considered the said convention, do hereby, in pursuance 
of the aforesaid advice and consent of the Senate, ratify and confirm the same and 
every article and clause thereof. 

In testimony whereof, I have caused the seal of the United States of America 
to be hereunto affixed. 

Given under my hand at Washington, the . . . day of ... in the year of our 
Lord . . . and of the Independence of the United States the . . . 

[President's signature.] 
By the President : 

[Secretary's signature], 
Secretary of State. 

* Victoria, by the Grace of God, of the United Kingdom of Great Britain and 
Ireland Queen, Defender of the Faith, Empress of India, etc., To all and singular 
to whom these presents shall come, Greeting ! 
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of the copies thus ratified has the effect of placing the United 
States government in possession of the queen's act of ratifica- 
tion, and the British government, of the president's. Of the 
counterparts of the original treaty it was seen that each govern- 
ment retained its own copy, and consequently its own subse- 
quent ratification. It will be observed, therefore, that after 
the exchange of ratifications has been effected, each govern- 
ment has in its possession, first, a counterpart of the original 
treaty with its own ratification, and, second, a copy of the 
treaty, with the ratification by the head of the other 
government. 

The authority to exchange the ratifications is granted to 
each plenipotentiary by a full power from his government. 
The full power granted to an American plenipotentiary by the 
president to effect an exchange of ratifications is somewhat 
different in wording from that given for the negotiation and 
conclusion of a treaty ; but, like the latter, it requires the seal of 
the United States to be affixed under a warrant from the presi- 
dent. A record of the meeting of the plenipotentiaries at which 
the exchange of ratifications is effected is always kept : it is 

Whereas, a convention between us and our good friends The United States 
of America was concluded and signed at Washington on ... in the year of 
our Lord ... by the plenipotentiaries of us and of our said good friends, duly 
and respectively authorized for that purpose, which convention is, word for word, 
as follows : 

[Here follows convention.] 

We, having seen and considered the convention aforesaid, have approved, 
accepted and confirmed the same in all and every one of its articles and clauses, 
as we do by these presents approve, accept, confirm and ratify it for ourselves, 
our heirs and successors; engaging and promising upon our royal word, that we 
will sincerely and faithfully perform and observe all and singular the things 
which are contained and expressed in the convention aforesaid, and that we will 
never suffer the same to be violated by any one, or transgressed in any manner, 
as far as it lies in our power. For the greater testimony and validity of all which, 
We have caused the great seal of our United Kingdom of Great Britain and Ire- 
land to be affixed to these presents, which we have signed with our royal hand. 
Given at our court at Windsor Castle, the . . . day of ... in the year of our 
Lord . . . and in the . . . year of our reign. 

(Signed) VICTORIA, R.Q. 
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drafted in the nature of a minute and is technically termed a 
protocol of exchange. 1 

As it sometimes occurs that the ratification is refused by a 
government and a treaty thus fails after attaining only the first 
stage in its creation, so too does it exceptionally happen that, 
after the treaty has been ratified, the exchange of ratifications 
is for some reason withheld, and the agreement is cancelled 
after reaching its second stage. An instance of this kind is to 
be found in the naturalization convention concluded between 
the United States and the Ottoman Porte, August n, 1874, 
which was duly ratified, but the ratifications of which were 
never exchanged. So also, the treaty of peace and amity 
concluded between the United States and the king of Belgium 
January 23, 1833, was duly ratified by the United States Feb- 
ruary 15, 1833, but no exchange of ratifications was effected. 

It is the recognized practice to stipulate in the final article 
of a treaty the time within which the ratifications are to be 
exchanged, or, at least, to declare that they are to be exchanged 
as soon as possible. It is also usual to state at what place the 
exchange shall be made. Although the provision fixing the 
time for the exchange is in general carefully observed, there 
are instances where it has been violated without invalidating 
the treaty. Thus the treaty of amity, settlement and limits, 
concluded between the United States and Spain February 22, 
1 8 19, stipulated that the ratifications "shall be exchanged in 
six months " from the time of signing, "or sooner if possible"; 
but the exchange was actually effected just two years after- 

1 Protocol of Exchange. 

The undersigned plenipotentiaries having met together for the purpose of 
exchanging the ratifications of the convention signed at . . . January . . . 
18 . . . between the United States of America and . . . for the purpose . . . and 
the ratifications of the convention aforesaid having been carefully compared, and 
found exactly conformable to each other, the exchange took place this day in the 
usual form. 

In witness whereof, they have signed the present protocol of exchange, and have 
affixed their seals thereto. 

Done at . . . this . . . day of . . . one thousand eight hundred and .... 

[Signatures of plenipotentiaries.] 
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wards, 1 the Senate in a resolution giving its advice and consent 
to the ratification a second time. An instance of even greater 
delay, but in connection with a less important agreement, where 
it was stipulated that the ratifications should be exchanged 
" as soon as possible," was the convention between the United 
States and Spain, concluded August 1 1 , 1 802, where the rati- 
fications were not exchanged until December 21, 181 8. Where 
a number of governments are parties to a treaty, the formality 
of exchanging ratifications is simplified by the designation of 
one of the governments to receive all the ratifications and to 
give notice thereof to all the other signatory powers. 



IV. 

Proclamation is the formal act by which the people of a 
country are notified by their government that a treaty has 
been made between it and a foreign power or powers, and are 
enjoined to observe and fulfill the provisions thereof. The 
proclamation is issued by the head of the government. 

In Great Britain treaties are not formally proclaimed as in 
the United States. Where a treaty requires the sanction of 
Parliament, it takes effect from the date prescribed by the legis- 
lation on the subject. Where no act of Parliament is required, 
it takes effect from the date of the exchange of ratifications, 
and is published in the official London Gazette and laid before 
Parliament as early as possible thereafter. In Great Britain, 
therefore, a treaty becomes operative municipally at the same 
time that it does internationally. 

In Germany a treaty, as an international transaction, requires 
neither a proclamation, in the legal sense of the word, nor pub- 
lication for the purpose of making it actually known. Secret 
treaties have the same international force as those which are 

1 The delay occurred because the Spanish government withheld its ratifica- 
tion. It demanded " as a condition of the ratification that the United States 
should abandon the right to recognize the revolutionary colonies in South America, 
or to form other relations with them." (Annals, 1st Sess., 16th Cong., p. 679.) 
The principal reason for the delay, however, was a question which arose as to 
certain grants of land in Florida. 



442 POLITICAL SCIENCE QUARTERLY. [Vol. XII. 

published. On the other hand, a law commanding the execu- 
tion or observance of a treaty would require publication like 
every other law; but no law of this character is, in fact, 
ever framed and promulgated in the German Empire. The 
treaty itself is printed in the Reichsgesetzblatt {Imperial Law 
Journal), without any mandatory clause, without any mention 
of the assent of the Reichstag and Bundesratk, even without 
the signature of the emperor and without the counter-signature 
of the chancellor of the empire. The chief international act, 
the document of ratification, is not published : a notice that the 
ratification of the treaty has taken place is merely added after 
the printed text, without any signature or authentication. This 
kind of publication does not conform to the requirements of 
the imperial constitution 1 as to laws, and it cannot be claimed 
that the mere printing of a treaty in the Imperial Law Journal 
has the same force and effect as a regular publication. There 
is reason to doubt, therefore, whether the kind of publication 
which has hitherto been customary gives to the provisions of 
the treaty the force of law when they fall within the province 
of legislation. The defects of this method of publication have 
been generally recognized and criticised by the German writers 
who have discussed this subject recently, but without avail. 2 

In France the law authorizing the government to ratify a 
treaty is proclaimed, like all other laws, by publication in the 
Journal Officiel. The publication is made in the name of the 
president of France and must take place within one month 
after the law is passed. 8 The treaty itself, however, is usually 
not promulgated with the law authorizing ratification, but 
later and by a special decree. 4 Unless it contains a special 
provision with reference to the time when it is to go into effect, 

1 Articles I and XVII. 

2 Laband, Das Staatsrecht des Deutschen Reiches, pp. 108, 109. 

3 Lebon, Droit public de la Republique Francaise ; Loi constitutionnelle sur 
les rapports des pouvoirs publics, 16-18 juillet, 1875, article 7. 

4 It reads as follows : " The Senate and the Chamber of Deputies having 
approved the treaty signed the . . . between France and . . . and the ratifica- 
tions of this act having been exchanged at ... on the . . . said treaty, which 
follows, shall receive full and complete execution." 
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a treaty, like any other law, is binding in Paris one full day 
after its publication, and in any other part of France one day 
after the number of the Journal Officiel that contains the treaty 
is received there. 1 This method, like many other rules of 
French administrative law, appears to be more systematic and 
practical than those adopted by other governments. 

In Italy, after the king has sanctioned the law of ratification, 
it is forwarded by the minister for foreign affairs to the minis- 
ter of grace and justice, who, after having it entered in numerical 
order in the official record of laws and decrees of the kingdom, 
transmits it to the ministry of the interior for publication in 
the Official Gazette. From that moment the treaty is in full 
force in the kingdom. 

In Mexico a treaty is given publicity immediately after the 
ratifications have been exchanged. It is printed in Spanish 
and in the language of the other contracting party in the 
official journal of the Mexican federal government, and thus 
becomes statutory. Copies are mailed to the Congress, the 
Senate, the cabinet departments, the supreme court of Mexico 
and to the several governments of the Mexican states and ter- 
ritories, the latter inserting the treaty in their official journals. 
A similar method is observed by the other Spanish-American 
countries. 

In Japan a treaty is proclaimed by the publication in the 
Official Gazette of an ordinance, over the sign manual of the 
emperor and the counter-signatures of the minister president 
and the minister for foreign affairs, announcing the con- 
clusion and ratification of the treaty and commanding its 
proclamation. 

In China treaties are not proclaimed. They are merely com- 
municated to those departments of the government which their 
contents may concern. In Turkey, too, proclamation is not 
necessary. The treaty is published, however, but seldom in 
extenso, in the Turkish newspapers, the government having no 
official gazette. This absence of the full publication of the 
treaty has sometimes caused doubt and embarrassment as to 
1 Decree of November 5, 1870. 
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its provisions, and necessarily occasions disputes that otherwise 
might not arise. 

In the United States the proclamation is a written instrument, 
and is attached to the American counterpart of the original 
treaty, but not to the exchange copy. The proclamation 
embodies the text of the treaty, recites its conclusion and 
ratification and the exchange of ratifications, and calls for the 
observance of its provisions. It is signed by the president and 
countersigned by the secretary of state, and the seal of the 
United States is affixed thereto. 1 The treaty is then immedi- 
ately printed in pamphlet form by the state department for 
distribution. The courts of the United States, however, rec- 
ognize a treaty as officially published only when it is printed in 
the United States Statutes : it is then accepted as evidence 
without certification. The pamphlet form above mentioned is 
not held as evidence unless certified as a true copy of the 
original treaty. The supreme court has held that a proclama- 
tion takes effect when it is signed by the president and sealed 

1 By the President of the United States of America, 
A Proclamation. 

Whereas, a convention between the United States of America and the 
. . . concerning . . . was concluded and signed by their respective plenipotenti- 
aries at the city of ... on the . . . day of . . . 189 . . . the original of which 
convention being in the English and . . . languages, is word for word as follows: 

[Here copy of convention is inserted.] 

And, whereas, the said convention has been duly ratified on both parts, and the 
ratifications of the governments were exchanged in the city of ... on the . . . 
day of . . . one thousand eight hundred and . . . 

Now, therefore, be it known that I . . . President of the United States of 
America, have caused the said convention to be made public, to the end that the 
same and every article and clause thereof may be observed and fulfilled with good 
faith by the United States and the citizens thereof. 

In witness whereof, I have hereunto set my hand and caused the seal of the 
United States to be affixed. 

Done at Washington, this . . . day of ... in the year of our Lord one thou- 
sand eight hundred and . . . and of the Independence of the United States the 
one hundred and [Signature of President.] 

By the President: 

[Secretary's signature], 
Secretary qf State. 
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with the seal of the United States, officially attested, and that 
its publication in the newspapers is not requisite to make it 
operative. 1 With the adding of the proclamation a treaty reaches 
its formal completion in the United States, and from that time 
becomes of equal force with any law thereof. 2 A treaty made 
conformably to the constitution of the United States in sub- 
stance and form has, therefore, the legal effect of repealing all 
preexisting federal law in conflict with it. 3 

It has been held that where no express provision is made, a 
treaty is binding upon the contracting parties from the date of 
its signature or conclusion, the subsequent acts required for its 
perfection having a retroactive effect. Where these later acts, 
ratification and exchange of ratifications, fail of ultimate execu- 
tion by any contracting power, the mere signing of the treaty 
would not, of course, constitute a binding agreement. There is 
doubtless no government which has not among its diplomatic 
archives treaty documents which have failed for one reason or 
another to pass through all the forms requisite for their perfec- 
tion. Of such unperfected treaties it is a conservative estimate 
to say that the United States government has about eighty, 
to which only historical value now attaches, but which furnish 
most valuable material to the student of our diplomatic history. 
Nor is this number great when the requirements, constitutional 
and customary, are considered, of which a treaty of the United 
States has to run the gauntlet to become perfected. 

Of perfected treaties of the United States now in force there 
are three hundred and two, and this number is steadily increas- 
ing. The number of treaties once in force, but which for various 
reasons have expired in the course of our national existence, is 
fifty-three. Of these some have been abrogated by Congress, 4 
some have expired by their own express limitation and others 

1 Lapeyre vs. United States, 17 Wallace, 191. 

2 Constitution of the United States, article vi. 

3 6 Opinions of Att. Gen., 291 (Cushing, 1854). 

4 Four treaties were abrogated by this method : namely, alliance with France of 
1778, amity and commerce with France of 1778, act separate and secret with 
France of 1778 and the consular convention with France of 1788. They were 
annulled by an act of Congress, approved July 7, 1798. 



446 POLITICAL SCIENCE QUARTERLY. [Vol. XII. 

have ceased to have effect in consequence of notice given under 
the provisions of the treaties themselves. Some, too, have ter- 
minated in consequence of the absorption of the other contract- 
ing powers into other nationalities ; x and others have ceased to 
exist in consequence of the dissolution of the federations with 
which they were made. 2 

It is fair to say that if the United States has more than 
three hundred treaties in force, each of the older great powers 
has many more than that. Of these only approximate figures 
can be given, in view of the practical impossibility of ascertain- 
ing the number of secret treaties in force. That at least eight 
thousand treaties and conventions now place the nations of the 
world under contractual obligations to one another is, however, 
not a hazardous statement. 

V. 

It now remains briefly to consider how a government may 
become a party to a treaty without having been one of its 
original signatories. This is done by declaration of accession 
or adhesion. Accession takes place, in the opinion of Rivier, 
when a state subsequently joins the originally contracting 
states and enters into their contractual relations in the quality 
of a principal, acquiring the same rights and assuming the 
same obligations as they. Adhesion, on the other hand, is less 
complete, and may pertain only to certain provisions of a treaty. 
The adhering state does not become a principal party to the 
treaty, but assumes only the obligation not to hinder its execu- 
tion. Adhesion, however, may eventually be transformed into 
accession. 8 In the United States the practice has been to 
employ the terms synonymously. 

The manner in which governments declare their accession or 
adhesion is not uniform, depending partly upon the stipulation 

1 The treaties of the United States with Algiers of 1795, 181 5, 1816; with 
Hanover of 1840, 1846, 1855; with Nassau of 1846. 

2 The convention of peace, friendship, commerce and navigation, concluded 
with the Peru-Bolivian Confederation November 30, 1836, terminated 1839. 
3 Alphonse Rivier, Principes au droit des gens, tome 2, p. 91. 
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of the treaty providing therefor and partly upon the form of 
government of the acceding or adhering state. The declaration, 
however, is always in writing. With the United States the 
method of acceding or adhering to a treaty resembles in most 
of its features that of making one. Like a treaty, the act of 
accession or adhesion requires the advice and consent of the 
Senate. The treaty to which the government proposes to accede 
or adhere is copied, and the president's ratification and procla- 
mation are appended thereto. An exchange copy is also pre- 
pared, to which the president's ratification is likewise attached. 
The latter instrument is sent to the United States minister at 
the capital of that government which by provision in the treaty 
is authorized to receive such declarations of accession or adhe- 
sion and to notify the other signatory powers thereof. The 
exchange copy is communicated in a note from the United 
States minister to the minister for foreign affairs, and the date 
of that note becomes, as a rule, the date of the accession by the 
government to the treaty. A note of acceptance of the acces- 
sion is thereupon delivered to the minister by the foreign 
government through which the accession is effected, and the 
formality is then completed. 

As an example of accession may be mentioned that of the 
United States government, March r, 1882, to the convention 
for the amelioration of the condition of the wounded in armies 
in the field (the Red Cross convention), concluded at Geneva, 
between twelve European powers, August 22, 1864. 1 The 
adhesion of the United States government was given, May 30, 
1887, 2 to the convention for the protection of industrial prop- 
erty, concluded at Paris, March 20, 1883, between Belgium, 
Brazil, France, Guatemala, Italy, the Netherlands, Portugal, 
Salvador, Servia, Spain and the Swiss Confederation. Another 

1 The ratification of the act of accession by the United States, as transmitted 
to Berne and exchanged for the ratifications of the other signatory and adhesory 
powers, embraces the French text of the convention of August 22, 1864, and the 
additional articles of October 20, 1868. The French text is therefore, for all inter- 
national purposes, the standard one. 

8 The United States minister at Berne to the secretary of state, No. 137, June 
4, 1887. 
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instance of adhesion was that of Sardinia, January 26, 1854, to 
the treaty of alliance against Russia, concluded between France 
and Great Britain April 10, 1854. The method of accession 
or adhesion is universally recognized, and it may be confidently 
asserted that to-day there hardly exists a state that has not, at 
some time during its existence, become a party to a treaty by 
this method. 

VI. 

What is the goal to which the continually increasing practice 
of treaty-making is tending ? As we have seen, a perfect net- 
work of conventional obligations holds states together. The 
past isolation of governments has changed into a steadily grow- 
ing interdependence. To-day the slightest change in the physi- 
cal condition or in the commercial or financial policy of a country 
sends its vibrations afar, and often makes itself keenly felt in 
distant communities. A heavy frost in the orange belt of Florida 
has the effect of increasing during the next season the cultiva- 
tion of oranges in Mexico 1 and elsewhere; the prohibition of 
the importation of American cattle into Germany or France or 
Belgium at once induces a protest from American cattle dealers, 
setting our diplomatic machinery in motion against the obnox- 
ious decree or order. Who, indeed, of the great leaders in 
statecraft of earlier times would have thought of determining 
the monetary system of a country by international written 
agreements ? And yet to-day this method is suggested by many 
of the most enlightened men in public life as the best solution 
of the vexatious financial problem. 

It is not the purpose of this article to analyze the cause of 
these phenomena. This is plainly found in the inventive genius 
of an age that has directed its effort chiefly to the mastery of 
time and space, and, as a result of its activity in that direction, 
has given to the world the steamship, the railroad and tele- 
graph. That- the increased facilities of communication are 
producing a greater dependence of one country upon another 

1 See dispatch to state department from Mr. Thomas T. Crittenden, United 
States consul general in the city of Mexico, May 29, 1896. 
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cannot be doubted. What has made for the independence of 
the individual has augmented the dependence of the nation. 

Are we, then, advancing toward the realization — though the 
end is yet vague and undefined — of the idea of a Weltreich ? 
When the writer, in his student years in Germany, heard this 
theory of a grand federation of nations advanced for the first 
time by Bluntschli, it appeared a bit of pure idealism or a poetic 
fancy. But is it such ? Is a universal commonwealth — where 
the law of nations will have become merged in a great body of 
municipal law, and where arbitrations, peace conferences and 
Red Cross conventions will all have served their purpose and 
passed away — so hopeless of attainment as it once appeared ? 
But no speculation can forecast the course of political evolution ; 
and the effort is profitless while more tangible problems in 
politics are constantly demanding our best efforts for their 
solution. Francois Stewart Jones. 

Legation of the United States, 

Buenos Ayres, Argentine Republic. 



